June 15, 1961
Revised

Memorandum No. 16{1961)

SBubject: Study Fo. 36(L) Condemnation {Pretrial Conferences and
Discovery)

This memorandum supersedes Memorandum No. 16{1961}, deated June 5, 1961,
which you may destroy. The attached recommendation is unchanged from the
version previcusly semnt; but several minor changes - all indicated by
strikeout and underline - have been made in Sections 1246,2, 1246.3 and
1246.4 in order to make the langumge of this statute similar to that of
the evidence statute as it was finally enacted. The last page of the
letter attached as Exhibit I has also been revised.

Attached on buff paper is a draft recommendation and a revision of
the statute relating to pretrial conferences and disccvery in eminent
damain cases. The statute appears as revised by the Commission at its
May 1961 meeting. The materisl und.eracoz;ed or in strikeout type indicates
languege changes that the Commission has not yei approved. Section 12k6.5
of the previcus statute has been completely rewritten and renumbered and
changes from the preceding version are not shown.

The Commission may wish to consider the following materizl in connection
with the cuwrrent draft of the statute.

1. In Section 1246.3 the words "demand to exchange valvation evidence
and a' are added before the word “statement" in the Pirst line. At the
May 1961 meeting the Commission decided that the sanctions in Section 1246.3

should apply only if a demand and a statement are perved and filed. To
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accomplish this the words "pursuant to Section 1246.1" vere added. The
staff belleves that the additional language referring to the demend will
nake the intent of the Commission even clearer,

2. In conmection with the same section, Section 1246.3, the
Comnigsion mey wish to consider whether a party should be restricted
to introduecing evidence listed upon his own statement (as is now provided)
or whether he should be permitted to introduce evidence contained in a
statement served upon him as well.

3. Section 1248.5 is the section that wes numbered 1246.5 in the
previous draft. Since the section, as revised by the Commission, deals
only with the introduction of evidence at the trial, 1t appears more
appropriate to locate it in the vicinity of other sections dealing with
the introduction of evidence at the trial. Accordingly, the section has
been remumbered tc locate it following the sections of the 1961 evidence
statute. As revised, the section no longer appears to be germane tc a
recomnendation relating to pretrial conferences and discovery; however,
because of the breadth of the title of the bill, there appears to be no
constitutional problem in including this section in the proposed statute,

4., In Section 1246.4, the language from C.C.P. Section 4T3 pertaining
to relief from default, decee not seem adequate to cover all situations, It
does not clearly apply to situations where evidence is discovered that wes
not in existence prior to the cut-off date. Hence, the steff reccmeends
the addition of the standard that exists under C.C.P. Section 657 for
granting a new trial because of newly discovered evidence as an additional
ground for sdmitting evidence not listed on the statement of valuation

evidence,
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5. Ancther section has been added to the proposed statute sc that
the time for the service of a map in partial teking cases will correspand
1o the time schedule set up in our proposal. In this section, Section
124Tb, the alterstions shown by strikeout and underline are changes from
existing law.

6. The Commission should alsc consider the manner in which the
Judicial Council should be approsched for the purpose of working out
a satisfactory pretrial schedule in eminent domain cases. Exhibit I
(green pages) attached is a rough draft of a letter to the Chairman of
the Judicial Council.

Respectfully submitied,

Joseph B. Harvey
Aggistent Executive Secretaxy




TENTATIVE
RECOMMENDATION OF THE CALIFORNIA LAW
REVISION COMMISSION
Relating to Pretrial Conferences and Discovery in

Eminent Domain Proceedings

There has been considerable uncertainty among the bench and
bar concerning the scope of discovery in eminent domain proceedings under
Californiats diecovery legislation, particulsrly with respect to
whether the deposition of an expert retained by an opposing party may be
teken and, if so, what informetion may be obtained. Scme Judges have
held that virtually all of the informetion contained in an appralisal
report is privileged and not subject to discovery. Other Judges have
held that while the report itself and similer communications to the
attorneys are privileged the knowledge and cpinion of the apprailser
are not privileged and are subject to discovery.

As the value of the pretrial conference is dependent to a great
extent upon the discovery process, the judicial limitations upon the
gcope of dlscovery in eminent domain proceedings have severely
impaired the value of pretrial in these proceedlngs. The study
prepaered for the lLaw Revision Commission reveals that many experienced
practitioners in this fleld believe that pretrial merely prolongs
eminent domain litigation and adds to lts expense.

The principal -- and often the only -- issue involved in eminent
domain litigation iz the value of the property being taken or damaged.

Therefore, if pretrial is to serve its purpose in this type of case



woerkable rules for the discovery of valuation date must be developed.
The Commission believes that the development of such rules will expedite
the trial in meny cases and in others will facilitate settlement.
Equally important, discovery of valuation data will tend to sssure the
relisbility of the data upon which the appraissl testimony glven at

the tri&l is based, for the parties will have an opportunity to test
such data through investigation prior to trial.

A mejor cbstacle to the extension of dlscovery in eminent domain
proceedings has been the problem of the compensation of the expert. It
séems unfeir for one party to impose upon the adverse party, against
his will, the added expense of the expert's testimony in a dlscovery
deposition. Even if the problem of the allocatilcn of the expense
were readily soluble, the amount of the expense irvolved in taking
the deposition of an expert often would meke this Iorm of discovery
impractical. Another major obstacle to the extensitn of effective
discovery procedurss to eminent domain is the fact that often appralsers
do not complete their appraisals until shortly before the actual trial;
hence, the pertinept data have often not been accumulated until after
<he time for completion of discovery -- the time of th: pretrial
conference.

The Commission believes that these obstacles may be overcome by
a procedure reguiring service of written documents containing the pertinent
veluation data prior to the pretrial conference. This technigue is )
not novel; & variation of this procedure is now used in some federal
district ccurtz in emivent domein proceedings and gimilar grocedures
appear in the statutes of some other states. Analogous procedures

appear in California statutes relating to other fields whers the
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problems are comparable. For example, Code of Civil Procedure Section
W5 provides that, upon demand, the items in an account sued upon must
be delivered to the adverse party; and, if such delivery is not mede,
the party suing upon the account may not give any evidence thereof at
the trial. Similarly, Code of Civil Procedure Section 2032 provides
for a compulsory exchange of physicians' reports under certain
circumstances and prohibits the introducticn of testimony by an examining
physician if his report hes nct been exchanged. A4 procedure gimilar
to the procedures utilized in the cited sections, the Commission believes,
will overcome the principsl obstacles to the extension of effective
discovery procedures to eminent domein cases.

Accordingly, the Commission recummends the enactment of legislation
that would heve the following provisitns:

1. At an appropriate time before ihe trisl of an eminent domain
proceeding, eny party to the proceeding should have the right to serve
on any other party & demand to exchange vaiuation data. Thereafter,
at a time prior to the pretrial conference,; both the party serving the
demand and the party on whom the demand is served should be required
to serve statements setting forth the valuatlon data they expect to

rely on at the trial. These statensnts should include the names of the

The proposed statute requires that the demand be served at least

40 days prior to trial and *hat the statement of valuation evidence
be served at least 20 days prior to trial. Under existing pretrial
procedures, these time limlts do not provide assurance that the
statements will be exchanged prior to the pretrial conference. As
valuation opinions are sibject to change as more data are gequired,
it 1s desirable to keep the completion of discovery, and hence the
pretrial con’erence, &s near to the actual trisl as possible. The
Commission iz hopeful that the Judieial Council will modify the
pretrial rul4s to peralt the holding of the pretrial conference

in eminent comain cases after the completion of the procedures
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witnesses who will testify as to the value of the property, the
opinions of these witnesses and the deta upon which the opinions are
bvased. Documentary material may be referred to and be made available
for ;nspection. The statement should slso 1list the data upon which
the party serving the statement plans to question the adverse perty's
witnesses. The furnishing of this information will permit the parties
to check the supporting data and will thus enable them at pretrial to
stipulate to the admissibility of certain evidence and, perhaps, even
stipulate as to the amount of certain items of damage.

The Commission realizes that this recommendation will require the
perties %o an eminent domain proceeding to prepare thelr cases by the
time of the pretrial conference rather than by the time of the trial.
But the Commission believes that this preparation will make the pretrial
conference meaningful in eminent domain proceedings and will curtaill
the time required for the actual trial of the case.

2. Section 1247b of the Code of Civil Procedure, which now
requires the condemmer in partial teking cases to serve a map of the
affected parcel upon the condemnee if requested to do so, should be
amended so that the time for the service of the map will be the same

as the time for the service of the remainder of the valuation data.

required in the proposed statute, i.e., within 20 days of the time
set for the trial. If the Judicial Council believes & different
time schedule for the pretrial conference in emlnent domaln cases
is necessary, the Commission may adjust its recommendation to
ensure that the procedures here required are completed before the
pretrial conference.

la



3. If a demend and & statement of valuation evidence are served,
& party chould not be permitted to introduce valuation evidence noct
listed upon the statement he served on the other party, and he should not
be permitted to question wdverse witnesses upon data listed on neither
his nor the other party‘s statement. These sanctions are needed to
enforce the required exchange of valuetion statements. This is the same
procedural technigue used to enforce the reguired exchange of physiclans’
statements under Code of Civil Procedure Section 2032 and to enforce the
required service of the accounting under Code of Civil Procedure Section
454, oOf course, the court should have the power to permit e party to
introduce, or to exemine witnesses concerning, evidence not listed if
such evidence could not have been discovered with the exercise of
reasoneble diligence or was not discovered through mistake, inadvertence,
surprise or excusable neglect prior to the service of the party's
statement of valuation evidence. These are the standards now appliel
by the courts under Code of Civil Procedure Section 657 (for granting
& new triel upon newly discovered evidence) and under Code of Civil
Procedure Section 473 {for relieving e perty from default) and it is
eppropriate to permit the court to apply the same stendards here.

k. 1If at the trial a valuation witness relies upcn the statements
of others as & basis for his opinion, the adverse party should be
permitted to call such persons and exemine them as if under cross-
examination. For exsmple, if & witness gives his opinion &s to the
value of the property and beses this opinion in pert upon another
opinion as to the value of the underlying mineral deposits, the adverse

party should bhave as much right to cross-examine the author of the
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opinion ag to the value of the mineral deposits as he does to cross-examine
the witness on the stand concerning his opinion of the value of all of the

property.

The Commission's recommendation would be effectuated by the enactment

of the foliowing memsure:
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An act to amend and renumber Section 1246.1 of, to amend Section

1247b of, and to add Sections 1246.1, 1246.2, 1246.3,

1246.4 and 1248.5 to, the Code of Civil Procedure,

relating to eminent domain proceedings.

The people of the State of California do enact as follows:

SECTION 1. Section 1246.1 of the Code of Civil Procedure

is amended and renumbered to read:

[224k6+1+«] 1246.8. Where there are two or more estates
or divided interests in property sought to be condemned, the
plaintiff is entitled to have the amount of the award for said
property first determined as between plaintiff and all defendants
claiming any interest therein; thereafter in the same proceeding
the respective rights of such defendants in and to the award shall
be determined by the court, jury, or referee and the award
apportioned accordingly. The costs of determining the apportion-
ment of the award shall be allowed to the defendants and taxed
against the plaintiff except that the costs of determining any
issue as to title between two or more defendants shall be borne

by the defendants in such proportion as the court may direct.

SEC. 2. Section 1246.1 is added to the Code of Civil

Procedure, to read:

1246,1. (a) Any party to an eminent domain proceeding

may, not later than 40 days prior to the day set for trial, serve
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and file a demand to exchange valuation evidence. The demand shall
describe the parcel of property upon which valuation evidence is
sought to be exchanged, which description may be made by reference

to the complaint. The demand shall include a statement that the

party on whom the demand is served is reqguired to serve and file

a statement of valuation evidence in compliance with Sections

1246.1 and 1246.2 of the Code of Civil Procedure not later than

20 days prior to the day set for trial and that failure to do so

will constitute a waiver of the right to introduce any of the

evidence required to be set forth in the statement of valuation

evidence. The demand may be served on any party to the eminent
domain proceeding.

{(b) Not later than 20 days prior to the day set for
trial, the party that served the demand and each party upon whom
the demand was served shall serve and file a statement of
valuation evidence. The party that served the demand shall
serve his statement of valuation evidence upon each party on
whom the demand was served. Each party on whom a demand is
served shall serve his statement of valuation evidence upon the

party that served the demand.

SEC. 3. Section 1246.2 is added to the Code of Civil

Procedure, to read:

1246.2. The statement of valuation evidence shall

containsg
{a) The name and office or residence address of each

witness who will be called by the party to testify to his opinion
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of the value of the property described in the demand or of the
damage or benefit, if any, to the larger parcel from which such
property 1s taken. ]

{b) The opinion of each witness listed as required in sub-
division {(a) of this section as to the value of the property
described in thedemand and the damage or benefit; if any; which
will accrue to the larger parcel from which such property is
taken and the data upon which each opinion is based, which may
include but is not limited to:

(1) The highest and best use of the property.

(2) The applicable zoning and any information indicating
a probable change thereof.

{3) A list of the offers, contracts, sales of property,

transactions and other [&ranmsaetiens] facts and data supporting

the opinion.

{4) The cost of reproduction or replacement of the property
less depreciation and obsolescence and the rate of depreciation
used. ‘ ‘

(5) The gross and net income from the property, its

reasonable fetrental value, its capitalized value and the rate of

capitalization used.

(6) A list of the maps, plans and documentary evidence and
any other physical evidence upon which the opinion is based and
the place where such evidence is available for inspection by the
party on whom the statement is served.

{7) The name and business or residence address of each
person upon whose statements or opinion the opinion is based in

whole or in part. .
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(c) A list of the offers, contracts, sales of property,

transactions and other [spanpaectiens | facts and data upon which the

party intends to examine any witness at the trial.

(d) With respeet to eachaffer, contract, sale or other

transaction listed under subdivision (b) and {c) of this section:

(1) The names and business or residence addresses, if
known, of the parties to the transaction.

{2) The location of the property.

{3} The date of the [sale-er] transaction.

{4) If recorded, the date of recording and the volume
and page where recorded.

{5) The consideration and other terms and circumstances

of the [eae-er] transaction. The statement in lieu of stating

the terms of anvy contract or other document may state the place

where it is available for inspection by the party on whom the

statement is served.

SEC. 4. Section 1246.3 is added to the Code of Civil

Procedure, to read:

1246.3. If a demand to exchange valuation evidence and

a statement of valuation evidence [#s] are served and filed
pursuant to Section 1246.1:
(a) No witness may {be-ealled-by-the-parby-cerving-the

demand-gp-the-parby-on-vwhen-the-damand-is-served ] testify to his

opinion of the value of the property described in the demand or

of the damage or benefit, if any, toc the larger parcel from which
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such propgrty is taken unless the name of such witness is listed

on the statement of the party who calls the witness.

(b} No evidence is admissible to support the opinion of
a witness upon the value of the property described in the
demand or upon the damage or benefit which will accrue to the
larger parcel from which such property is taken unless such
evidence is listed on the statement of valuation evidence of
the party who calls the witness.

{c] No witness called by any party required to serve and
fi%e a statement of valuation evidence may be asked by any party
required to serve and file such a statement concerning any offer,

contract, sale, transaction or other [sransaetien] facts and data

if such {salte-ep-trareaebier~-was | facts and data were not listed

on a statement of valuation evidence served by or upon the party

calling the witness.

SEC. 5. Section 1246.4 is added to the Code of Civil
Procedure, to read:

1246.4. Notwithstanding the provisions of Section 1246.3,
the c¢ourt may, upon such terms as may be just, permit a party to
call witnesses and introduce evidence nqt listed in such party's
statement of valuation evidence and to question witnesses upon

[sales-and-ether-bransaetions ] facts and data not listed in any

statement of valuation evidence on file if such party, prior to

the date of the service of such party's statement of valuation evi-

-

dence :

{a) Would not in the oxercise of reasonable diligence have
determined 9 call such witnesses [;-evidence-er-transaobions--were-
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net-digeovered-prior-to~-the-date-ef-bhe-serviee-ef-the-demand )

or discovered such evidence, facts or data; or

(b) Failed to determine to call such witnesses or to

discover such evidence, facts or data throueh [suek-partyts ]

mistake, inadvertence, surprise or excusable neglect.

SEC, 6. Section 1247b of the Code of Civil Procedure

is amended to read:

1247b. Whenever in a condemnation proceeding only a
port%on of a parcel of property is sought to be taken and upon
a request of a defendant to the plaintiff made at least [38] 40
days prior to the time of trial, the plaintiff shall prepare a
map showing the boundaries of the entire parcel, indicating
thereon the part to be taken, the part remaining, and shall
serve an exact copy of such map on the defendant or his attorney

at least [£ifseen-{15}] 20 days prior to the time of trial.

SEC. 7. Section 1248.5 is added to the Code of Civil

Procedure, to read:

, 1248,.5, If a witness testifies to his opinion of the
valué of the property to be taken; damaged or benefited and
testifies that such opinion is based in whole or in part upon
the opinion or statements of another person; such other person
may be called as a witness by the adverse party and examined as
if under cross-examination concerning the subject matter of his

statements or opinion.
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EXHIBIT 1

Honorable Phil 3. Gibson
Chairman of the Judicial Counecil

Dear Chief Justice Gibson:

The Iaw Revision Commission was directed by the Legislature
in 1956 to underteke a study to determine whether the law and procedure
relating to condemmation should be revised in order to safeguard the
property rights of private citizens. Pursuant to this directive, the
Commission is now considering the problems invelved in conmection with
pretrial conferences and discovery in eminent domein proceedings.

The Commission's study of these problems has indicated that the
vretrial conference now serves little useful purpose in an eminent
domein case. This is due in pert to the failure of the parties to
complete their appraisals prior to the pretrial conference and to the
inability of the parties to discover appraisal date under the existing
discovery statutes. The Commission has tentatively determined to
recommend that a statutory procedure be established to require the
parties to an eminent domain proceeding to exchange valuation evidence
upon demand prior to trial. To obtain the utmost benefit from this
exchange, it would be desirable if the exchange were sccomplished prior
to the pretrial conference. The Commission has been advised thet
appreisers delsy the prepsration of their final appraisals for as long
ag possible because the appraisal is subject to change as more recent
data are accumlated. Therefore, if appraisal information is to be
exchanged prior to the preirial conference, it would be desirable to

hold the pretrial conference in eminent domain proceedings as close to
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the trial as possible.

The Commission has prepared a tentetive statute (enclosed herewith)
requiring the exchange of appraisal information pricr to the trial. The
proposed statute requires that a demand be served at least U0 days prior
to trial and that the statement of valuation evidence be served at least
20 days prior to trial, Under existing pretrial procedures, these time
limits do not provide assurance that the statements will be exchanged
prior to the pretrial conference, As valuation opinions are subject to
change as more data are acquired, it is desirable to keep the completion
of discovery, and hence the pretrial conference, as near to the actual
trial as possible. The Commission is hopeful that the Judicial Council
will modify the pretrial rules to permit the holding of the pretrial
confernce in eminent domain cases after the completion of the procedures
required in the proposed statute, i.e., within 20 days of the time set for
the trial. If the Judicial Council believes a different time schedule for
the pretrial conference in eminent domsin cases is necessary, the Commissicn
desires to work with the Judicisl Council to establish some other time
schedule so that the exchange of valuation evidence may be accomplished
prior to the pretrial conference and so that the pretrial conference may
be held fairly near the actual trial of the case,

The staff of the Commission, located at Stanford University School
of Law, will be available from time to time to work with the staff of
the Judicial Council in vhatever manner may be convenhient to assist in
working out these problems. We are hopeful that our work in this area will
make the pretrial conference a more meaningful proceeding in condemnation

caBes.



We also enclose a preliminary draft of our consultant's study

relating to pretrial and discovery.

Sincerely,

Herman F. Selwin
Chairman



